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Abstract

Despite the existing nuances, the relevance of the concept of sustainable development in
natural resources production and management appears implicit. If nothing, it offers at least a
minimum glimpse to evaluate whether some country rich in natural resources is on the durable
development path. Norway is used in this article as a contrast for policy and legal comparison.
The article argues that the Nigerian policy framework towards petroleum sector development
strays from Norway’s core paradigm of petroleum policy evolution, which is predicated on
sustainable development. The article thus analyses a few of the similarities Norway and
Nigeria share regarding oil sector development as well as offers an opportunity to identify and
investigate the policies and strategies Norway adopted, and to ascertain in what degree such
policies and strategies sharply contrast with that of Nigeria so as to find out if there are
valuable lessons to be learned for Nigeria. In other words, through a comparative assessment
using the globally pre-determined rules of sustainable development law as a yardstick, relevant
policy and legal frameworks similar in many ways to that of Norway are offered in the Nigerian
oil sector. Simply put, the article adduces most significant reasons that can be distinguished to
validate the claim that Norway differs from Nigeria in sustainable oil development terms.

1.0. The Concept of Sustainable Development

When construing the concept of sustainable development, scholars have often differed on the
status of the concept in international law. From one perspective, the concept is dismissed as a
vague concept with an ambitious meaning and thus lacking any normative character.! From
another perspective, however, sustainable development is acknowledged to be of normative
status by virtue of its ascendancy to international customary law status, including the fact that
it is a ‘meta-rule’ that covers several elements.? A third argument is that sustainable
development has evolved into a concept close to which a number of legally significant
expectations concerning environmental conduct have begun to grow.? Despite these nuances,
the relevance of the concept of sustainable development in natural resources production and
management appears implicit. If nothing, it offers at least a minimum glimpse to evaluate
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whether some country rich in natural resources is on the durable development path.

Crude oil is a finite resource. Besides, every oil producing nation, both developed and
developing is prone to experience a drop in oil production and monetary value. Boom and bust
characterize the world oil market owing sometimes to a glut in oil supply, little or no production
of existing fields or where new discoveries are yet to be developed and when reserves are
unproven.* In light of the irreplaceability of petroleum resources, the notion of sustainable
development with respect to the substantive obligations of states to progressively ensure that
natural resource wealth does not undermine the interests of both present and future generations
becomes very imperative. The consensus under international law is that the notion of
sustainable development originated from the 1987 Brundtland Report of the UN’s World
Commission on Environment and Development (WCED) titled ‘Our Common Future’.
Therein, the commission defined sustainable development as ‘the development which meets
the needs of the present generation without compromising the ability of future generations to
meet their own needs’. Since then a range of international organizations such as the
Organization for Economic Cooperation and Development (OECD), United Nation’s
Commentary on Transnational Corporations (TNCs); The World Summit on Sustainable
Development (WSSD); the first UN Environment Assembly (UNEA-1), and United Nations
Environmental Protection (UNEP) have frequently proclaimed their wide supports for the
proposition that businesses should be conducted with reference to sustainable development.®

Most notably, the guiding principle behind the recent UNEA-1 was the need to compromise on
economic, social and environmental issues.” The central element of this compromise which
was reiterated by the UN General-Secretary in his December 2014 Synthesis report entitled
‘The Road to Dignity by 2030°, was the conclusion that the post-2015 sustainable development
agenda should fully integrate economic, social and environmental dimensions in a ‘coherent,
holistic, comprehensive and balanced manner’.® Sustainable solutions, in other words, can be
achieved through integrating their social, economic and environmental dimensions.” According
to the UNEP conceptual framework, there are three key issues the road map to sustainable
development must address: (1) leave no one behind and provide a life of dignity for all; (2) live
within our means and achieve greater prosperity in an inclusive manner within the capacity of
the earth’s life support system; and (3) leave something behind by increasing natural, social
and the economic capital to achieve greater resilience and secure future generations’
livelihoods."

Sustainable development may, therefore, be viewed as a multi-dimensional concept. It seems
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to combine growing concerns in a wide range of subjects including management, political
science, sociology, economics and law.'" Going by the foregoing, sustainable petroleum
production presupposes then that petroleum production should be able to offer to future
generations, at least the same degree of economic opportunities and welfare currently available
to the present generation.!”> And in addition, that per capita income should not decline overtime
as a consequence of petroleum production.”® It also reflects the concept of equity or
intergenerational equity. Equity or intergenerational equity in turn, evokes the core principles
of redistributive justice and intergenerational sustainability.'* While intergenerational equity is
defined as equal consumption per capita at each date, intergenerational sustainability demands
that the development of resources today should not be at the detriment of successive
generations; rather generations of today should be able to guarantee the economic sustainability
of successive generations.!”

This ‘inter-temporary welfare economics’! has arisen from the concern that the developmental
paths chosen today appear to lead to a rapid accumulation of physical and human capital at the
expense of excessive depletion and degradation of the natural resources.!” It is, therefore,
arguable that an irreversible depletion of petroleum resources would have detrimental
implications for the generations to come.!® Hence, the suggestion that petroleum resources
should be used effectively and efficiently so as to balance the needs of the present generation
with those of the future generations." The big issue, however is that this formula of holding a
balance between today and tomorrow seems quite implausible because no general principle is
enunciated to determine how a balance can be struck between the development needs of today
and those of tomorrow.?’

Nevertheless, the heavy emphasis would appear to lie in the fact that petroleum resources
wealth differs significantly from others sources of a country’s national revenue in that revenue
flow from oil extraction ‘is resource rent rather than return from reproducible capital’ 2! It is in
other words, an admission of the commercial reality that the depletion of oil resources reduces
the wealth of a nation-‘once the first barrel has been produced, the asset in a sense, is on a
declining curve [and] cannot be produced again’.?> Thus, it would be altogether contrary to
intergenerational justice not to heed to the imperativeness of transforming non-renewable
petroleum resources into other categories of national wealth.”® In this respect, the article
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defends the view that Norway is a sterling example to follow for Nigeria with regard to
sustainable oil development.

2.0. Similarities between Norway and Nigeria in Petroleum Production

Norway and Nigeria are similar in terms of discovery of oil, oil production capacity and as
being reliant on petroleum resource.”* Regarding period of discovery, oil was first discovered
in commercial quantities in Nigeria in 1956. More than a decade later precisely in 1969 the
first oil was struck in Norway. Norway is a major player in the world oil market. Norway has
about 60 oil producing fields.?* Per day, Norway produces about 2 million bbl. and 99.3 billion
standard cubics of gas.?® She ranks as the world’s 7™ largest exporter of oil and in terms of
natural gas, she is the 2™ largest exporter in the world.?” In all, Norway accounts for about 5%
of the world’s oil market.?® Petroleum represents 21% of the GDP, 26% of the state revenue,
26% of total investment, 47% of total exports with the oil industry employing approximately
206, 000 people.?” The petroleum industry accounted for 21% of national value creation in
Norway in 2004.% Nigeria is also a major player in the global oil market. She is leading oil
producing in Africa and is among the top five of the exporters of LNG in the globe *! Nigeria
has about 500 oil fields, both offshore and onshore producing, presently about 2 million bpd.??
Estimated Nigerian proven crude oil reserves as of January 2015 stood at about 37 billion
barrels.* Petroleum accounts for about 75% of government revenue and 95% of export
earnings.>*

3.0. Differences between Norway and Nigeria in Petroleum Policy Framework

As crucial as petroleum policies in Norway and Nigeria are, a proper critique on each deserves
its own paper. This analysis may not therefore represent a comprehensive corpus, but only
focuses on the vital aspects of the policies.

3.1. Licensing System

In the beginning of petroleum production, Norway lacked experience regarding petroleum
exploitation and as such had no choice than to make do with the already existing North
American concession system as the only available option.?* The traditional concession system
was the earliest form of contractual relationship between the state and oil companies in Norway.
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The concession system was a model in which international oil companies (IOCs) were granted
absolute proprietary and ownership rights over parcels of land (and of any hydrocarbons
produced within the relevant area). The state could only intervene for the purposes of imposing
certain regulations in as much as it does not interfere directly in petroleum activities.*® A major
disadvantage of the system, however, was that the state was subjected to ‘a minimalist and
laissez-faire’ approaches to petroleum business.’” Over time, licenses were introduced,
arguably, as a newer form of concessions. Of particular note is that the current licensing system
in Norway is being used to promote natural resource transparency.’® Natural resource
transparency has been defined as ‘the public disclosure of necessary, reliable and accessible
information about all the activities and processes involved in the natural resource wealth
management chain from discovery and exploitation to the revenue collection and
expenditure’®. So in order to avoid opaque style of operations, Norway operates a discretional
system that is not based on auctions*’; private oil companies are used rather as agents to add
value to the system under the supervision of the Norwegian Petroleum Directorate (NPD).#!
Discretional licensing means that licenses would be awarded ‘upon bargaining with oil
companies for multiple objectives’.*

Norway also organises a stepwise opening of news areas as key in the licensing system.* That
means that no petroleum activity is permitted to take place until an area has been formally
announced and opened for such operations by the Ministry of Petroleum and Energy (Ministry).
This is usually done through a licensing round.** Before the opening of new areas for possible
petroleum operations, a strategic impact assessment must be carried out so as to determine the
level of associated risks. Public consultation would then be made and the outcome is finally
submitted to the Parliament for decision. The Ministry shall, as a rule announce the areas for
which applications for production licences may be submitted.*> The announcement is usually
published in the Norwegian Gazette (Nosk Lysingsblad) and the official Journal of the
European communities.*® Award of production of licenses would be made by the Ministry after
the close of licensing round on factual and objective basis as long as the requirements and
conditions as stipulated in the notification are met.*’

Detail plans for development and operations of the allotted oil fields as submitted by the
operators must also be approved by the government, together with the impact assessment that
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has been carried out.”® This is to ensure that wastage of petroleum resources are avoided.*
Accordingly, is expected that petroleum production shall be conducted prudently by the
employment of prudent and sound economic principles.*® In order also to avoid the wastage of
petroleum or reservoir energy, the licensee shall conduct a continuous evaluation of production
strategy and technical solutions, taking as well measures necessary to accomplish this.>' But
the King has the discretion to grant a production licence without announcement albeit that
under such circumstances, the licensees of production licences in all adjacent areas shall be
given the right of first refusal for the affected blocks.’> The affected blocks shall also be
published in in the Norwegian Gazette (Nosk Lysingsblad) and the official Journal of the
European communities.>® Also at the discretion of the Ministry, an exploration right could be
granted to a third party over an acreage already covered by a production licence.** So the
exclusivity of a production licence does not bar the grant of an exploration licence to third
parties in the same area covered by the production licence. But in the event of a clash between
the exploitation of two resources the King has the discretion to elect which of the two activities
shall be postponed and to what extent after taking due consideration of the nature of the
discovery, investments already made etc.”

In Nigeria, the Petroleum Act 1969 gives the Minister of Petroleum discretionary authority to
grant oil prospecting, production and mining licenses. Thus on a closer examination, a crucial
similarity between Norway and Nigeria in this regard is revealed-both adopted the
discretionary system, including the fact that in both countries before licensing rounds are
conducted government advertisement of available land areas is publicly made with the
selection criteria. However, while Norway uses a discretionary award system not based on
auction, the Nigerian Minister of Petroleum exercises his discretionary award powers based on
an auction.’® Also in contrast to Nigeria, the Norwegian licensing system is used as a tool in
the relationship between the state and foreign oil companies-it essentially ‘honours foreign oil
companies that give a priority to Norwegian goods and services’.’

While Norway’s licensing system is well-guided by Norway’s petroleum law, the
dissatisfaction with the Nigerian system is that much room is left to the Minister’s discretion
as he freely allocates and approves licenses with no compelling and oversight provisions. As a
consequence, most of the permits granted during the military era by the heads of state could
not reasonably be in line with best practice procedures. It was for this cause that the civilian
regime of 1999 revoked most of the blocks arbitrarily awarded to senior military officers and
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their allies by the previous military governments and subsequently introduced an open and
competitive award system as a replacement for the discretionary award procedures. Yet, the
licensing rounds of 2000, 2005, 2006 and 2007 and 2013 were marred by deep abuses and
irregularities such as bribery, favoritism, lack of transparency and due process.*® Apparently,
the simple fact of lack of well-regulated awards procedures in Nigeria is connected to the
consequences of lack of transparency and corruption in the system, which arguably came to
emerge due to the untoward influence of the Minister.

3.2. Fiscal Policy-Taxation and Sovereign Wealth Fund

In petroleum taxation, Norway applies the ordinary corporate taxation system as stipulated in
the Petroleum Taxation Act 1975. A particular tax (special tax) is additionally imposed to
accord with the super profitability of crude production.”® While the average tax rate is 28 per
cent, the special tax rate is 50 per cent. Tax deductions are however permitted where relevant.*
Companies can also apply for a refund of the tax value of exploration expenses in connection
with the tax assessment.®! The reason why the tax scheme is designed this way is to promote
neutrality so that an investment project that is profitable for an investor before tax will also be
profitable after tax.®* This makes it possible to safeguard the consideration both for substantial
income for society as a whole, as well as for the fact that companies want to implement
profitable projects.®

There is in addition what is called ‘Area Fee’. This fee is intended to guarantee that an awarded
acreage is explored efficiently by increasing activity in the region.%* It will therefore not be
charged where production or active exploration is on-going.®> Area Fees’ roles have recently
been amended to reinforce the purpose of the fee. According to the new regulations, companies
must pay NOK 30 000 per square kilometres during the first year and NOK 60 000 during the
second year.% In the third year, companies pay the maximum rate of NOK 120 000 per square
kilometre.’” Companies can be exempted from the area fee if they (1) submit a plan for
development and operation (PDO) to the Ministry of Petroleum and Energy; (2) if the company
drills an additional wildcat well beyond the mandatory work commitment; and (3) where
extensive work is being carried in the production license.®

In 1990 Norway created a Government Petroleum Fund (later renamed Government Pension
Fund-Global in 2006). The petroleum fund was largely established in order to achieve
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intertemporal policy objectives.® ‘Net oil revenue is deposited into the fund and finances the
non-oil deficit through a revenue transfer’.”® Norway’s Petroleum Fund has been noted as one
factor that not only ensured fiscal discipline and prudent management of oil revenues but also
restrained rentier politics in Norway.”! It shows that a well-drafted resource fund can, infer alia,
insulate natural resource revenues against rent-seeking, politicised use and corruption,
enforcing conditions for proper management of resource endowments.””

A major fiscal instrument in the Nigerian petroleum sector is the Petroleum Profits Tax (PPT).
It is a resource rent for the federal government that is governed by the Petroleum Profit Tax
2007. The PPT is chargeable to companies engaged in upstream petroleum activities in Nigeria
with much emphasis on profitability.” It is considered progressive as the government take only
increases in profitability with Net Present Value threshold rate calculation.” The PPT tax rate
is set at 67.5% for the first five years of taxable operation by the company and 85% thereafter.”
It is noteworthy that joint venture agreements (JVs) govern half of oil production in Nigeria.
But the fiscal regime under the JVs relies on the government’s cash-call obligations, the failure
of which has led to serious under-investment in the JVs. Partly for this reason, Production
Sharing Contracts (PSCs) were introduced in 199376 with the objectives of stimulating deep-
water exploration, diversify the sector’s corporate participants and avoid the problem of cash-
call system’.”’

However, under the fiscal terms of the 1993 PSC, government take reduces when oil prices and
profitability increase.”® This is contrary to the fiscal terms of 2005 PSC which is seen as
progressive as it provides higher government take under higher oil prices and profitability.” It
is noteworthy that the current fiscal terms under the PSCs could change since the PSCs have
the flexible regime of renegotiation of contractual terms upon the expiration of the contracts.
On the whole, it has been argued that there are extensive petroleum revenue losses in Nigeria
due to weak cost regulation.®” The consensus is that: (a) the fiscal regime does not ensure that
the government receives a rising share of revenues during periods of increased profitability as
the fiscal terms in the contract covering almost all of Nigeria’s oil production, and (b) the fiscal
regime does not ensure that the government has a minimum revenue stream in all production
periods, with the exception of signature bonuses and royalties except for the deep water
operations under the 1993 PSCs, for which the royalty rate is zero.®!
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Furthermore, the Nigerian Resource Fund established with objectives of maintaining fiscal
discipline and the overall macroeconomic stabilization of the volatile extractive industry has
proved problematic as it has been a subject of unnecessary alterations.®> As a result of the series
of alterations, the Petroleum Trust Fund, established in 1995 was replaced by the Excess Crude
Account (ECA) in 2004.3* The ECA was established as a pseudo-fund with no statutory
backing. Instead of being used in accordance with the rules establishing it, it became an option
for personal and paternalistic purposes. A fund that started with about US$ 5 and grew to US$
30 billion has been in constant decline®* In an effort to correct this abnormality, the Sovereign
Wealth Fund (SWF) was created in 2011. The SWF was meant to serve as a deficit cushion and
rule-based stabilisation fund to replace the ECA as well act as a potential funding source for
domestic infrastructure development.?> Yet there is no reported progress being made with the
governance situation of the SWF remaining unclear given that the ECA still exists and is being
used to cushion budget deficits and for other expenditures of the government.?

3.3. Environmental Health and Safety

Environmental health and safety are pivotal to petroleum activities in Norway from licensing
to actual exploitation and disposal of petroleum products. As shown above, the safety of the
environment is an integral part of the licensing system in Norway which inter alia requires
adequate assessment of the potential risks even to the decommissioning stage. Adequate policy
measures have therefore been adopted to safeguard the environment from emissions such as
methane (CH4), CO2, NOx, Sulphur Oxide (SO2) and mmVOC as well discharges and sea
disposal of the remnant of oil and chemicals used in production processes. These environmental
concerns are regulated by several acts to include the PAA 1996, the CO2 Act, the Sales Act,
the Greenhouse Gas Emission Trading Act and Pollution Control Act.*” The jurisdiction of
these legislative frameworks is also extended to the onshore petroleum activities in addition to
the Planning and Building Act.®

Gas flaring is barred and only permitted when necessary for safety reasons and must be
approved by the ministry of Petroleum and Energy (MPE).% CO2 tax was also introduced in
1991 in order to further reduce the emission of CO2 in the petroleum activities.”” The tax is
levied per standard cubic metre (Sm3) of the gas that is burned or released directly, and per
litre of petroleum burned.’! In 2014, the tax was set at NOK 0.98 per litre of petroleum or
standard cubic metre of gas.”> A decommissioning plan containing impact assessment must be
approved before decommissioning can be executed. As well, licensees are responsible for
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carrying out the disposal of decommissioned structures under the stringent measures.”> A
licensee who sells part of the production license has the alternative liability for removal costs
related to the sold share.” Under such circumstance also, the licensees are still liable for wilful
or negligent damage, harm or inconvenience in connection with the abandoned facility.*®

Decommissioning is further regulated by other international and regional instruments, in
particular, the Oslo and Paris convention for the Protection of the Marine Environment of the
North-East Atlantic (OSPAR Decision 98/3). In addition to other repeated provisions covered
in earlier conventions, the main attraction of Decision 98/3 is the fact that it prohibits the
disposal of offshore installations at sea® and gives prominence to recycling or reuse in order
not only to reduce the cost of decommissioning but also to make recycling and reuse more
attractive for many.”” The exception is where accurate disposal assessment®®, consultations® or
unforeseen circumstances!® prove that sea disposal would be preferable to recycling and
reuse.!” The Disposal at sea is only permitted on the assessment satisfaction that ‘there are
significant reasons why’ it is the best option.!? So sea disposal is meant to be the last resort.!%
Indeed, Norway is a front runner in the use of environmentally efficient solutions.!** Stringent
measures are not only imposed but also used and implemented. As a result, the Norwegian oil
and gas industry has reached the set goal of zero harmful discharges to sea.!®> As of 2012,
Norway’s nmVOC emissions have been reduced to 132 000 tonnes more than half since
1990.1¢ Gas combustion is very low in Norway due to the efficiency of storage facilities.!””
Norway is the first country in the world to store a large amount of CO2 in geological formations
under the seabed from the Sleiper Vest field.!”® Gas flaring accounted only about 10% of the
CO2 emissions from petroleum production in 2012.1%

The need to carter for potential negative environmental impacts of petroleum exploration and
exploitation has also been captured within the Nigerian policy framework. First, oil pollution
in Nigeria is a criminal offence. A jail term of six months is imposed for ‘any person who
corrupts, fouls the water of any spring, stream, well, tank or place so as to render it less fit for
the purpose for which it is ordinarily used’''°. Also, any person who ‘vitiates the atmosphere
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in any place so as to make it noxious to the health of persons or who does any act which is and
which he knows or has reason to believe to be, likely, to spread the infection of any disease
dangerous to life whether human or animal is guilty of an offence punishable with Six Months
imprisonment.''! Second, there is the mandatory requirement that an environmental assessment
must be carried out prior to the commencement of petroleum operations.''> In addition,
companies are also encouraged to take precautionary measures to guard against hazards and
risks. A licensee or a lessee must adopt ‘all practical precautions’ and take ‘prompt’ steps
necessary to prevent, control and possibly end pollution cases.!'* All apparatus, appliances,
boreholes, and wells capable of producing petroleum must be maintained and put in good repair
and condition.''*

Licenses could thus be revoked if inter alia petroleum operations are not carried in accordance
with ‘good oilfield practice’.!"> However, the term ‘good oilfield practice’ is not legally defined
thus subjecting the term to the standpoint of the interpreter. Pollution of lands, waters including
the navigable waters of Nigeria in all its forms is also prohibited.!'® Gas flaring is illegal with
the deadline for cessation of gas flaring set as far back as 1984!'7 though the deadline was not
met with Nigeria still maintaining the unenviable position as the number 2 gas flarer in the
world’ '8 after Russia.!" But as shall be further emphasized below, significant shortcomings
have been indicated on the basis that environmental law provisions are vaguely and imprecisely
drafted with the issue of enforcement being a most challenging phenomenon in Nigeria.

It is arguable from the foregoing that Norway maintains a high measure of environmental
wellness and safety in petroleum production compared to Nigeria. Norway appreciated the need
to integrate health, safety and environmental concerns into its oil sector development plans.
Thus, health, safety and environment prominently feature as the foundation for all the
petroleum activities in Norway.!?° Arguably, the strong focus on health and safety was created
in order to cause an overall trust and confidence that petroleum activities would be conducted
in a safe and sustainable manner. Commitment to this notion of sustainable oil development
was framed as an important condition of the licenses granted oil companies to explore and
exploit oil reserves in Norway.'?! But in Nigeria, it could be observed that apart from the fact
that the provisions on environment protection and safety are poorly defined, there are no
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sufficient punitive legal consequences to impact upon the corporate offender.!”? Even the
available consequence of revocation cannot be said to be a deterrent as it rarely occurs.

Most significantly, the hallmark of Norway’s oil and gas sector development is that good
policies are not only formulated, they are allowed to implement. Conversely, the major concern
in Nigeria is that policy frameworks, no matter how honest they are, are often not enforced.'?*
That is why as worrisome as oil pollution is, enough is not being done to counterbalance for
the environment of the Nigerian Niger Delta host communities who are most affected by the
adverse shocks of petroleum exploitation and production in Nigeria. Besides, despite the
criminal law provisions on the environment, there is yet to be any prosecution of companies
for offences related to environmental crimes with the courts even unwilling to grant locus standi
for relator proceedings.!**

Failures of policy implementation and enforcement in Nigeria has been attributed to the
economic priority of the Nigerian government: not to force the oil companies to relocate from
the country ‘thus leading to the possible collapse of the Nigerian economy’!* For e.g. in Allar
Iron v Shell-BP Development Company (Nig) Ltd'*®, the country’s overriding national interests
was the main reason why the plaintiff was refused an injunctive relief when he sued shell for
damages resulting from an oil spillage.'?” This case also shows how an injunction, which is a
remedy sought by the aggrieved party to stop a continuous harm, is often unjustly denied the
plaintiff.'”® An injunction is often refused in order not to cause the ‘stoppage of trade’ or the
...mineral oil is the main source of this country’s

3

rise of unemployment given that
revenue...the defendant having been granted an oil exploration license, an order for an
injunction may render...nugatory...such license. It will not be just and convenient to grant an
injunction...’'? One may, however, argue that the economic justifications seem to blindfold
the courts as it is even more unjust and unfair to say that an order just to restrain the defendant
from further polluting the property of the plaintiff is unjust.'*® The implication is that the
potency of hazards and risks will continue to be ignored or underestimated in favour of the
culture of cutting corners for production and profits.
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3.4. Local Content Development

As for industrial development and research, it is noteworthy as earlier said that Norway had
never had some onshore petroleum activities from which a specific industry experience could
be gathered to face the challenges of offshore petroleum activities when oil was found in the
NCS in the 1960s. As the early years of petroleum exploration and exploitation was too risky
to commit public funds***, IOCs were wooed with more lenient terms and conditions to operate
in Norway. However, in order to avoid being exposed to the consequences that come with
dependence on foreign expertise, Norway formulated an effective local content policy
development, in which industry capacities and competence are made to grow locally. With the
forecast of possible depletion of fossil fuel in the near future®*?, local content development
policy became an ‘industrial ambition’ meant to ‘develop domestic industrial competence that
will contribute to national welfare even when the extraction of oil and gas no longer will induce

growth in the economy’.**

The drive towards local content development in Norway was facilitated by the government
policy initiative which mandated that foreign oil companies fund research and technological
development at the Norwegian academic institutions.!** It is on record that international oil
companies ‘were required to conduct at least 50% of the research for technology needed to
develop prospect in Norway at local institutions’.!** Inevitably, these and other stipulations in
favour of local content development in Norway have played significant roles in the emergence
of Norwegian companies as globally competitive companies in all spheres of offshore oil
development.'* Norway now has a very competitive oil and gas industry. In the fields of
seismic surveying, subsea installations and floating production system, the Norwegian
suppliers are among the best in the world.!¥’

Nigeria as well has had the desire to grow local content capacity in the petroleum industry.
Local content has been defined as ‘the quantum of composite value added to or created in
Nigeria through utilization of Nigerian resources and services in the petroleum industry
resulting in the development of indigenous capability without compromising quality, health,
safety and environmental standards’.!*® The Nigerian local content initiative according to Jean
Balouga is ‘framed within the context of the growth of Nigerian entrepreneurship and
domestication of assets to fully realize Nigeria’s strategic development goals’.!*° The origin of
the concept of local content in Nigeria is not easy to trace. It certainly must have originated in
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the early 1960s when the Oil Minerals Ordinance 1914 and the Immigration Act 1962 were
enacted.

The Oil Minerals Ordinance was enacted in 1914 when the unification of the southern and
northern protectorates of Nigeria was proclaimed. Oil Mining Lease (OML) was the prevalent
form of concession under the 1914 Oil Minerals Ordinance. Under the OMLs, the lessees were
required to train indigenous Nigerian tradesmen and craftsmen at the inception of their mining
operations.'* The conditions also included the training of Nigerian professionals within a
reasonable time in supervisory and senior managerial positions.'! In 1962, the Immigration
Act was enacted, evidently with the great concern that the Nigerian economy was dominated
by foreigners. The Nigerian leading industries at the time such as the Cement Company, air
transport, shipping, mining, and oil were not in the hands of Nigerians but foreigners.'*> Indeed
to allow foreign investors to go along to dominate as high as 70% of Nigerian overseas trade
suggested the reduction of Nigerians to mere ‘hewers of wood and drawers of water all the
time’ rather than being manufacturers.!*?

Therefore, to further protect local content or indigenous workers, the Immigration Act 1962
established the expatriate quota system in Nigeria. Companies desiring to employ expat
workers must apply for and obtain an expatriate quota, which is essentially a scheme designed
by the government to prevent indiscriminate employment of foreigners when there are qualified
and suitable Nigerians for such positions. The 1969 Petroleum Act, as the principal legislation
regulating the oil sector also promoted this government policy desire by ensuring under section
38 that,

The number of citizens of Nigeria employed by the holder of a mining lease in
connection with the lease in managerial, professional and supervisory grades
(or any corresponding grades designated by him in a manner approved by the
Minister) shall reach at least 75% of the total number of persons employed by
him in those grades; and the number of citizens of Nigeria in any one such
grade shall be not less than 60% of the total; and all skilled, semi-skilled and
unskilled workers are citizens of Nigeria.

Paragraph 26 of the Act’s appurtenant Petroleum (Drilling and Production) Regulations 1969
required an OML lessee to submit for approval by the Minister of Petroleum Resources, a
detailed programme for the recruitment and training of Nigerians. Under paragraph 29, such a
lessee was to provide a report on its compliance with the approved programme. Another law
which is complementary to the Petroleum Act 1969 is the Nigerian Enterprises Promotion
Degree (Indigenization Degree) 1972. The Degree was arguably predicated on the Nigerian
indigenization policy of 1971 which set out the primary objectives of (i) creating opportunities
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for indigenous Nigerian businessmen; (i) maximizing local retention of profits and (iii) raising
the level of intermediate capital and good production.'* The achievement of these objectives
basically works in two dimensions: the indigenization of ownership of industrial assets whether
public or private and the indigenization of foreign owned or foreign controlled industries.'* In
essence, the policy meant ‘the roping off certain types of business activities and reserving these
for exclusive ownership and control of Nigerians’.!46

It thus set the stage for significant and meaningful participation by Nigerians in the ownership,
management, and control of the productive enterprises in the country. It has also been identified
as an attempt to completely liberate Nigeria from colonial rule as it ‘represented a counter-
thesis of the British open economy’ which subordinated Nigeria to the capitalist world, nested
in the principles of free markets and private enterprise.'*” However, it is arguable that a more
meaningful advancement of local content policy in the Nigerian petroleum industry began in
1971 when a national oil company was formed.!*® According to Oguine, the policy measure
that had the greatest impact on Nigerian content was the creation of a national oil company.'*’
In 1971, Nigeria joined the Organization of Petroleum Exporting Countries (OPEC), and as a
result of OPEC’s mandate urging its members to have the utmost control over petroleum
resources, in the same year, the Nigerian National Oil Company (NNOC) was created. The
NNOC was later succeeded by the Nigerian National Petroleum Corporation (NNPC) pursuant
to the NNPC Act of 1977. Thus, Nigeria oil policies have since then been reflecting the
underlying aims of her membership of the organization.'*® In fact, it has been argued that the
Nigerian NOC was established as a vehicle for promoting the Nigerian indigenisation policy
in the oil and gas sector.'”! It was also in line with 1970-74 second national development plan
which required the participation of the government in the exploration of production of mineral
resources in Nigeria.!>?

So, in 1971 when the NOC was created, the government acquired substantial interests in the
concessions granted to IOCs operating in Nigeria at the time."** Such included the 33 1/3% of
equity interest in NAOC and 35% in ELF.">** Over time, it ‘extended its reach into refining and
marketing of petroleum products, the transport of products by pipeline and the manufacture of
petrochemicals’.!> When the NOC was renamed in 1977 as NNPC the company ‘flagged off’
the actual local content initiative through the acquisition of interests on behalf of the Nigerian
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government in joint-ventures operations with six IOCs including Shell, Mobil, Agip, Elf,
Chevron and Texaco and ‘recruited several Nigerian professionals offering opportunities in
diverse aspects of the petroleum industry’."® The company also diversified into new areas of
petroleum production including natural gas processing and transport, and liquefied natural gas
(LNG) development, with Nigerians further acquiring and developing skills relating to oil and
gas production.'”’

However, after several years of tergiversation, the Nigerian parliament has succeeded in
passing legislation, which to varying degrees, has modernized local content concept in Nigeria.
This is the Content Act 2010.!%8 Its key provisions inter alia being that: (a) first consideration
shall be given to services provided from within Nigeria and to goods manufactured in Nigeria,
and (b) Nigerians shall be given first consideration for training and employment in work
programme for which a plan was submitted.!> The Act also made clauses further imposing an
obligation on licensees to submit annually, a satisfactory plan to the Nigerian Content
Development and Monitory Board (NCDMB) setting out a programme of planned initiatives
aimed at promoting the effective transfer of technologies to indigenous Nigerians or
companies.'¢

In contrast to Norway, the Nigerian local content requirements did not satisfy and do not seem
to satisfy even with the current Act. They did not set targets for the training and recruitment of
Nigerians, neither did they provide any mechanism for assuring compliance with these
provisions’.!s! Even though there is evidence that some IOCs complied with some of the local
content stipulations by training and recruiting Nigerians in various disciplines related to the oil
and gas industry, there is no evidence indicating punitive actions taken against any liable
company in the 1960s or 1970 with regard to the Nigerian content development, a deficiency
which could perhaps be justified ‘either because [the few compliances] were considered on the
whole as satisfactory or because of the generally benign regulatory environment of that
period’.!> Given that the local content policy under the 1969 Act (and the subsidiary
regulations based upon it) were devoid of enforcement, the 1969 Act has been described as a
mere paperwork.'%® Its criticism has stemmed mainly from its generalized provisions on
employment, training and capacity development. This generalization is blamed for the
compliance challenges with its provisions. It is precisely due to the ‘precedent-effects’ of the
earlier regimes that great doubts are currently entertained as to whether the 2010 Act, (as the
significant overhaul critics of Nigerian content policy demanded) will live up to its
expectations.
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3.5. State Organization of the Petroleum Sector

Norway’s direct state participation (DSP) in petroleum matters is organized by the use of three
separate agencies for each of the three major responsibilities as demanded by the Norwegian
oil sector.'** These responsibilities which include policy making; technical control, regulatory
and advisory functions, and commercial role are respectively manned by the Ministry, NPD
and the NOC-Statoil.!> Statoil is organized as a company limited by shares under the
Norwegian corporate laws. This tripartite system of governance is such that these entities are
independent agencies having arms-length relationship with each other and it became what is
known today as the ‘Norwegian Model’ of hydrocarbon governance.!®® The overarching aim is
to ensure good oil sector governance by empowering the ministry to, on one hand devise good
petroleum policy and regulations, and on the other hand, develop ‘a skilled purpose-built
regulatory agency’ to oversee the NOC and all other players in the oil sector.'¢”

In Nigeria, the state organization of the petroleum sector is equally in the form of a triumvirate
identical to the Norwegian model. The Nigerian National Petroleum Corporation (NNPC) is
the NOC in charge of the commercial interests of the federal government in the oil sector. The
Ministry of Petroleum takes on the responsibility of policy-making as well as oversees the
NNPC. The Department of Petroleum Resources (DPR) mainly functions as the industry
regulator, a responsibility it however shares with the NNPC. This clearly depicts the
phenomenon often called ‘shared regulatory space’, in which the lawmakers assign more than
one agency the same or similar roles or divides multiple authority among multiple agencies,
giving each responsibility for a part of the larger whole. The NNPC'’s intrusion into regulatory
functions is seen as capable of raising potential conflicts of interest issues as to affect its
commercial viability.

However, according to Thurber et al, the NNPC can still be confined to some regulatory
responsibilities to develop its skills sets and bankability until it is mature to aspire for greater
commercial success, provided however, its commercial and non-commercial responsibilities
are distinguished and prioritized and ‘smaller niches’ are carved out within its portfolio of
activities for its financial autonomy.!®® Given that the ‘Norwegian model’ inter alia enables the
NOC concentrates doing what it knows best, namely the government’s business interests of
profit-maximization, it is now recommended as a prime example to follow for other oil-rich
countries with regard to oil sector governance. Whether or not it can successfully be replicated
in other oil-rich states is at the core of contemporary oil sector management debates. It is
arguable that the tripartite arrangement would make no difference in the profitability of the
NNPC if it remains a statutory corporation. Moreover, the success of the tripartite arrangement
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depends on its ‘institutional fit’ with the existing conditions of the importing country. This
institutional capacity simply does not exist in Nigeria.

It is probably accurate to say that the comparative success recorded by Norway and Statoil has
been beyond the division of commercial, regulatory and policy functions into three independent
legal entities. One of the core strategies in Norway is the legal organization of Norway's NOC-
Statoil. At the time of its creation in 1972, Statoil was registered as a public limited company
and designated an ordinary joint stock company under the Norwegian corporate laws. It
subsequently went public in 2001 and listed in both Oslo and New York exchanges as a global
company. Statoil's legal and corporate forms as a joint stock company made it relatively an
autonomous commercial entity and ensured a large degree of freedom and independence for
Statoil's commercial mandate. Its financial fortune was as well formally separated from the
government treasury as it did not need government's permission to expend and invest its money.
Like private sector companies, Statoil applies and competes for licenses, pays taxes and
dividends to the government with no preferential treatment. Today Statoil is one of the high
performing NOC:s in the world. Likewise decoupling the ownership structure of the NNPC by
means of corporatization and subsequent listing would arguably serve to reduce its current
profitability challenges.

4.0. Concluding Appraisal

It is evident that Norway’s policy framework on petroleum production is in marked contrast to
that of Nigeria. The remarkable secret being that, contrary to the practice in Nigeria, Norway
applied practical and reasonable precaution with respect to the discovery of petroleum in the
Norwegian Continental Shelf (NCS). Norway believed it was realistic to expect that ‘peak
0il’'® will occur in the future. This recognition provided the starting point for a prudent and
efficacious use of petroleum resources in Norway. It understandably predisposes Norway to
first and foremost identify the oil wealth not as a substitute but as a supplement to the pre-
existing merit-based, high level of technical and bureaucratic competence.!”

Before oil, Norway already had a thriving shipping and fishing industries. In a deliberate effort
to ensure that Norway escaped the ‘oil trap’ (adverse consequences oil wealth has caused in
oil-rich developing countries), the government created a ‘qualitatively better society’ by ‘a
swift and uncontrolled growth in the use of material resources and the maintenance of the pace
to petroleum extraction’.!”! This helped to ‘prevent the conversion costs of adopting to entirely
new industry becoming too high.’!”? Petroleum was believed to last longer with moderate pace
in order to ensure that Norway would be ‘less vulnerable to the day, which sooner or later must
arrive, when nothing was left’.!”® Besides, the petroleum sector, ‘by raising the domestic cost
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level appeared as a threat to employment, as it could easily destroy more jobs than it creates’.!”
Hence the need for diversification in order to reduce dependence on oil revenues and checkmate
the risks associated with oil price volatility.!”

Therefore, it is arguable that Norway has in large part escaped ‘the Dutch disease’ by preventing
the oil revenues from overheating the Norwegian economy.!’¢ Norway developed and has
continued to develop other sectors of the economy alongside the petroleum sector.!”” Nigeria,
in contrast, is not a diversified economy. While the petrodollars flowed, the petroleum sector
‘crowded out’ other productive sectors of the economy. Evidence of the Dutch disease has
emerged in Nigeria since the oil price shocks of 1973-74 and 79. The oil price shocks of the
1970s resulted in a large transfer of wealth to Nigeria with a great increase in unnecessary
public expenditures on huge industrial and ‘elephant’ projects that could better hide revenue
siphoning. Nigeria became incapable of putting brakes on overspending but could not stop
over-borrowing in bad times. It was during this period that the Dutch disease emerged, in which
agriculture the only non-oil tradable sector declined.'”®

The oil boom led to a severe disruption of the agricultural economy and a large exodus of
labour to the cities.!” Per capita income has plummeted from $250 in 1965 to about $1091.64
in 2014."% Income distribution is in continuous deterioration. Records also show that the
capacity utilization in the Nigerian manufacturing industry fell from 70% in 1975 to about 35%
in the mid-1980s, a level the country is yet to recover from even as we write.!®! Currently,
Nigeria has a very low rating in the UNDP’s Human Development Index scoring 0.514 in HDI
value for 2014 and ranking 156 out of 187 countries.!®? Urbanization is high at the rate of 3.8%
with more than 50% of the total population living in the urban areas.'’®® According to the
National Bureau of Statistics (NBS), Nigeria’s unemployment rate rose in the second quarter
of 2015 to 8.2%.'%

Although, it is observable that the economy appears more diversified now than previously as
the oil sector constitutes 15.9% of the GDP, the service and agricultural sectors of the economy
accounting for 51% and 22% respectively!'®3, yet as the government policies have not been able
to lower the degree of reliance on petroleum resources, there is no likelihood that these trends
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would be sustained. Therefore, it is arguable that the most obvious reason why Nigeria is unable
to diversify (or why attempts at economic diversification have yielded marginal results) is due
to the high dependence on oil-generated revenues. Over-reliance on oil (as a single and unique
source of rent) has created a negative expenditure pattern, producing in the words of Lynn Karl
the ne plus ultra of the no tax and spend state.!8¢

As a guaranteed source of income to the government, petroleum has created revenue autonomy
from the citizens thereby occasioning a distributive pattern that is not only detrimental to the
economy but also harmful to the state structures.!®” Because oil revenue is regarded as ‘manna
from heaven’, it is challenging to implement a viable tax regime in Nigeria. Tax-related
decisions are not being disentangled from the easily available oil revenues. Yet, tax-based
economy seems to be the best way to create the right incentives for governance as it would
inter alia contribute to reducing corruption and the rest of the problems that affect the Nigerian
institutions.'®® By the reading of evidence in this respect, it would be much more difficult to
mismanage the resources that come from taxes than those that fall from the sky-like manna.!®

So, the fact that oil revenue in Nigeria does not translate readily into economic growth and
development for the present and future generations would appear indicative of a policy and
legal framework devoid of sustainability. Sustainable development is extremely appealing as
an international legal concept. ‘Sustainable development has become a ubiquitous phrase and
avowed goal of many public policy initiatives...but...[n]Jo consensus has...emerged about
what a sustainable path of economic development might look, nor about how to get there from
here.'? Yet, to speak of sustainable oil development evokes to most of us visions of the oil
wealth being well-integrated within the budget framework and employed to achieve
intertemporal policy objectives as in the case of Norway. It seems to me quite plausible that the
popular appeal of sustainable development relates to its very ability of ensuring a system that
reduces the frequency of rent-seeking behavior, curbs overspending and its spill-over effects,
shields the economy from fiscal indiscipline, maintains diverse industrial activities as well as
makes the manufacturing sector the wage leader despite a super profiting oil sector as in the
case of Norway.

Most crucially, not only that good petroleum policies were adopted in Norway but that they
were allowed implemented. It might be argued that Norway has had a high dose of good luck
as durable institutions were already in place prior to oil production. This is simply emblematic
of good governance and political maturity. The support for sustainable oil development can be
said to have been demanded by Norway’s political model of stable democracy. Political and
democratic stability and consensus created economic viability in Norway by keeping
institutional structures including those around the oil sector together for the common purpose
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of ensuring that oil revenues benefit the entire Norwegian citizens. That is why, unlike Nigeria,
Norway is immune to the resource curse. Contemporary literature has linked Norway’s escape
of resource curse to the robust institutions Norway has, and thus underscores the importance
of institutional quality as the determinant of economic performance.'!

The rule of law and high-quality judiciary, for example, are noticeable institutions prevailing
in Norway. Norway has a well-functioning legal system and a swift judicial system that detect
and deter individual, factional and unjust enrichment.””> This underlines the necessity for
compliance and enforcement if sustainable oil development must be achieved. Though the
contents of legal rules and principles are important, the role of the courts and enforcement
agencies cannot be kept at bay. Legal principles are significant but its strength is largely
founded on effective enforcement and execution. Good governance has laid a credible
foundation for long-term petroleum policies in Norway which by all indications will continue
for the foreseeable future. The Norwegian approach, therefore, can play a helpful role in an
efficiency-oriented evolution of legal and policy regimes with regards to sustainable oil
development in Nigeria. The form of petroleum-oriented policy failures in Nigeria could be
tackled by Nigeria identifying and devising the functional equivalent of crucial forms of good
governance that would ensure credibility in the system; credibility being the belief that policies
will not only endure but will be enforced. It can be reiterated that there is a major challenge of
law and policy enforcement in Nigeria, which ‘is not merely a result of poor legislation and
weak enforcement capacity but is symptomatic of inadequate governance and supporting
structures-no matter how laudable capacity building efforts are, they will not achieve much
without the existence of adequate governance structures and enabling environment’.!”® Thus
good governance, particularly ‘within the decision-making framework of resource allocation’
can be considered as the cornerstone for sustaining oil development in Nigeria as it underlies
the principles of transparency, accountability and responsiveness.'®* Aspects of good
governance with particular reference to the hydrocarbon sector, together with the role and rule
of law as a major prerequisite for good hydrocarbon governance might be a suitable topic for
reconsideration.
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